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OREGON NATURAL DESERT ASSOCIATION
IBLA 96-325 Decided March 29, 1999

Appeal from a decision of the Central Oregon Resource Area Manager, Bureau of Land Management, EA
OR-054-2-044.

Afirned.

1 Admini strative Procedure: Administrati ve Review -
Appeal s: Juri sdiction--Board of Land Appeal s-- Feder al
Land Policy and Mnagenent Act of 1976: Land Use
A anning--Rul es of Practice: Appeal s: Jurisdiction

The Board has no jurisdiction over appeal s fromthe
approval of resource nanagenent planning, but only

over actions inplenenting such planning. 43 CER

§ 1610.5-2; 43 CF R § 1610.5-3. Those portions of

a ordi nat ed Resource Managenent A an whi ch are not
final inplenentation decisions are not appeal able to the
Boar d.

2. Environnental Quality: BEnwironnental S atenents--
National BEnvironnental Policy Act of 1969: Environnent al
Satenents

A resource nanagenent pl anni ng i npl enent ati on

decision wll be affirned on appeal where the decisionis
based on an eval uation sufficient to support inforned
judgnent. Such determinati on nay not be overcone by
anere difference of opinion. Such decision wll be
affirned where the record shows the decision to be a
reasoned anal ysis of the facts invol ved, nade wth due
regard for the public interest, and where no reason

for disturbing the decision is shown on appeal . An
appel | ant has the burden of showng error in the
chal | enged deci sion and supporting its allegations wth
evi dence denmonstrating error. Qncl usory al | egations of
error or differences of opinion, standing al one, do not
suffi ce.
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APPEARANCES.  Jack Serne, Esg., Ganp Shernman, OQegon, for the Oegon Natural Desert
Association;, Harry R Qosgriffe, CGentral regon Resource Area Manager, for the Bureau
of Land Mnagenent .

(AN ON BY ADM N STRATI VE JUDGE THRY

The Qegon Natural Desert Association (ONDA Appel | ant) has appeal ed froma
February 21, 1996, decision of the Gentral O egon Resource Area Manager, Prineville
Dstrict Afice, Bureau of Land Managenent (BLNV). The deci si on appeal ed fromwas
i ssued as the Decision Record Sutton Muntai n Goor di nat ed Resource Minagenent H an
(CRARW) in March 1996. This nul tifaceted pl anni ng and deci si on docunent contai ns
deci si ons based upon the March 1995 Sutton Muntai n CRW Envi ronnental Assessnent (EA
R054-2-044, wth a Fnding of No Sgnificant |Inpact.

Aportion of this appeal pertains to |ivestock grazing and range
i nprovenents. BlLMtreated that portion of the appeal as a protest and, on April 17,
1996, issued a notice of final decision affirmng that portion of the DRCRW. A
separate |ivestock grazing appeal to the Hearings DOvision of this dfice was filed
pursuant to 43 CF. R 8§ 4.470.

ONA requested a partial stay of the renai nder of the BLMdeci sion, asking
BLMnot toirrigate 12 agricultural fields in the Sutton Muntain planning area.
June 11, 1996, the Board denied ONDA's request for a stay of BLMs decision to
irrigate agricultural fields, stating that Appellant had not shown that a stay woul d
effectively preserve the rights of the parties pending appeal. Qegon Natural Desert
Associ ation, 135 I BLA 389 (1996).

pel lant's notice of appeal clai ned nunerous i nadequaci es wthin the
DR AQRW. It challenged BLMrevi ew of access, |easable mnerals, buildings, cultural
and pal eont ol ogi cal resources, noxi ous weeds, recreation, specia status plants,
wldlife habitat, wlderness study areas, visual resource nanagenent, upland
vegetation nani pul ation, water rights and agricultural lands, and nonitoring. (Notice
of Appeal at 2.) However, not all of these are subject to review by the Board.

[1] The DR GRWP incl uded a coni nation of proposed and final decisions as
well as planning infornation. To the extent the appeal challenged the DR CQRWP as a
resour ce nanagenent plan (RW), the Board is wthout jurisdiction. The Board only has
jurisdiction over actions inplenenting such planning. 43 CEF R § 1610.5-2(b);
Southern Uah Widerness Alliance, 128 IBLA 52, 66 (1993), and cases cited therein.
The reason the Board | acks jurisdiction over RWP devel opnent is because the RWP i s
"designed to guide and control future managenent action,” rather than to inpl enent
decisions that affect specific parcels of land or the rights of individual s to use
Federal lands. 43 CF.R 88 1601.0-2, 1601.0-5(k); see Joe Trow 119 |BLA 388, 393
(1991). Those portions of the DR CRWP which constituted resource nanagenent planni ng
were subject only to reviewby the Crector of BLM whose decision is final for the
Departnent of the Interior. 43 CF R § 1610.5-2.
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The R CRWP states that its "final decisions" are subject to appeal to this
Board. (DRCRW at 35.) A decision which is subject to Board review nust be "a final
i npl enent ati on deci si on" which would not "require further specific plans, process
steps, or decisions under specific provisions of lawand regulations.” 43 CER
§ 1601. 0-5(k). Resource nmanagenent pl anning regul ations di stingui sh between
devel opnent, approval or anendnent of resource nanagenent pl anning and i npl enentation
of that planning. The regulation at 43 CF. R § 1610.5-3(b) provides for appeal to
the Board pursuant to 43 CF. R § 4.400 by persons adversely affected by a specific
action at the tine of inplenentation of the RMP. Wl derness Society, 90 | BLA 221,
224-25 (1986) .

In order to determne which portions of the DR CRWP are subject to review by
the Board, the Board requested additional briefing in an Qder dated Mirch 24, 1998.
The O der requested that BLM

state, wth respect to the natters identified as "final decisions"
(part IV.Aof the (RWEA at 35), whether all or any part of the
RWEAis an RWP, an activity plan or sone other plan described by
BLMregul ations, and whether all or any part of the "final decision
or decisions" constitute a pl anning deci sion or an i npl enentation
decision, so that this Board can resol ve the question of our
jurisdiction to reviewthe issues raised by the QNDAin this case.

(March 24, 1998, Qder at 2.)

BLMresponded that the CGRMP was an activity plan designed to al |l ow sone
direct inplenentation of sone portions wthout the need for further anal ysis and
deci si on docunents, while other parts would require additional analysis. BLM
identified the areas which it woul d anal yze further before issuing a final decision:
W | derness study areas, nost |easable mineral activity, buildings and eval uati on of
structures on public lands, canpground and trail devel opnent, surveys for special
status plants, ecosystemnanagenent in view of sensitive plant species and
guantitative nonitoring, potential Areas of Qitical Environnental Goncern
desi gnations, conpliance wth design standards for visual resource nanagenent, and
sone |ivestock grazing and recreational activities. In the absence of final
i npl enent ati on deci sions, issues related to these areas are not appeal able to the
Boar d.

BLMidentified the areas for which the DR GRW contai ned final decisions
allowng direct inplementati on: access roads and road cl osures, no surface occupancy
for leasabl e mneral activities wthin /4 mle of certain streans, cultura and
pal eont ol ogi cal resource surveys and directions for eval uati on and nanagenent of these
resources, four directives for the nmanagenent of noxi ous weeds, special status fish
and wldife species and habitat anal ysis, upland vegetation seedi ng net hods,
continuation of existing nonitoring studies and eval uation, and all CR CGRW
determnations for water rights and agricultural lands. In these renaining areas
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for which the CRCRWP contai ned final decisions, Appellant has presented detail ed
obj ections to fish and sheep habitat anal yses and water rights and irrigation of
agricultural [|ands.

Appel lant' s Notice of Appeal also lists challenges to final inplenenting
deci si ons concerni ng access, cultural and pal eontol ogi cal resources, noxi ous weed
treatnent, and recreation. Appellant has not el aborated upon its reasons for
chal | engi ng these, however. The Board s rules of practice require the filing of a
statenent of reasons (SOR for the appeal which states affirnatively the error in the
deci sion fromwhi ch the appeal is taken. Mistang Fuel Gorp., 134 IBLA 1, 4 (1995),
and cases there cited. See 43 CF.R 8§ 4.412. The Board cannot consi der Appellant's
obj ection to a CR CRWP determnati on on which no SCR has been fil ed.

Appellant' s prinary objection inthis appeal is to BLMs authori zati on of
irrigation of agricultural land using water fromstreans whi ch have excessivel y high
tenperatures for fish. BLMhas acquired eight separate water rights through a | and
exchange. The CRICRWP outlined BLMs decision to naintain the water rights in order
to use the water obtained for irrigation and instreamflonw The DR CGRW identified
the eight fields to be leased for irrigated crop production using water fromBridge
Qeek, Gble Geek, and the John Day Rver. The DR CRW states that BLMw | initiate
change-of -use for water rights appurtenant to the agricultural fields. Irrigation
stipul ations woul d speci fy mini numinstreamflow | evel s devel oped by the Sate of
Qegon for Bridge Geek and the John Day R ver bel ow which irrigation woul d cease.
(CRARW at 15-16, 25.) Agricultural |eases would require riparian buffer filter
strips between fields and flood plains. (DRCRW at 16.)

Inits SORfor appeal, Appel lant asserts that water tenperatures in affected
streans are too warmfor anadronous fish even when BLMappropriates water for |ess
than half the fields it has nowauthorized for irrigation. (SORat 3-4.) Appellant
di sputes BLMs contention that irrigation could contribute to cool er sunmer water
tenperatures by adding to streambasefl omw Appel | ant asserts that the Sutton Muntai n
DR QRW aut hori zes reduction of instreamflowin violation of state water quality
standards, CRW goal s and obj ectives, the WId and Scenic Rvers Act, 16 US C § 1281
(1994), and BLMgui delines. Id.

BLMcounters that its actions are designed to hel p i nprove streamf! ow over
the long term both by instreamuse and by basefl ow contribution fromirrigation
water. BLMhas acknow edged the need to | ower instreamtenperatures to inprove fish
habitat. (Response at 3-4.) BLMstates that it has been nonitoring water
tenperatures and that it issued the DRCRW in part to satisfy state nandat es,
including an action plan to inprove water instreamconditions. Revised state criteria
vwere to becone effective July 1, 1996. (Response at 4.)

BLMhas considered the effects of irrigation on streamtenperature and
stipulated flowrequirenents and early season crops. Appellant incorrectly
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asserts that BLMwoul d renove additional instreamflow Instead, previously allocated
water rights were transferred to BLM and BLMapproved less irrigation for less tine
than had occurred prior to issuance of the GRW. (Response at 9.)

In particular, Appellant found BLMto be in violation of the "PACH SH'
guidelines, an interimstrategy for anadronous fish nanagenent in the Northwestern
states that BLMand the US Forest Service adopted in 1995. (SORat 4-6.) Appellant
did not submt these guidelines to this Board on appeal, however. Appellant states
that the PAH SHguidelines not only call for naintenance of |owwater tenperatures in
mgration, rearing and spawni ng anadronous fish habitat, but also for BLMto avoi d
issuing |l eases and otherw se acting in a nanner which would retard or prevent
attainnent of its riparian nanagenent objectives. Appellant insists that BLM cannot
substitute pl anned watershed and habitat restoration for preventi on of habitat
degradation. (SCRat 6-8.)

BLM properly points out that the CR CRWP approved nechani sns to | oner water
tenperature and i nprove streamhabitat. Qe such nechani smis encour agenent and
restoration of riparian vegetation to diversify the streamchannel and provi de shade
to lower water tenperatures. B .Mstated that the ngjority of its water rights for the
Sutton Muntai n CRWP pl anni ng area woul d be used for restoration and recovery.
(Response at 12-13.)

The John Day R ver was designated a Wld and Scenic Rver in 1988. PRub. L.
Nb. 100-577, 102 Sat. 2782, 2784. The WId and Scenic Rvers Act requires that such
a river be managed to protect and enhance its values. 16 US C § 1281(a) (199).
Appel l ant argues that BLM proposes to wthdraw additional water and degrade this river
inviolation of the Act. Hwever, BLMdoes not propose to wthdraw additional water
beyond what was al ready being taken. BL.Mhas articulated its plan to use the water
rights to enhance this river inthe future and has described its plan to continue
irrigating over the short termto preserve water necessary for |ong termenhancenent .
(Response at 14.) The Board does not find this to be a violation of the WId and
Scenic Rvers Act.

Appel l ant disputes BLMs assertion that it stands to |l ose the water rights it
has acquired if it does not continue to use themfor irrigation in the short term
Appel I ant asserts that OQegon | awwoul d exenpt BLM's water rights fromabandonnent in
cases where BLM a "holder of a water right[,] is prohibited by lawfromusing the
water." (SRat 8 citing GRS 8§ 540.610(j).) Appellant, however, does not identify a
law prohibiting BLMfromusing this water.

Appel I ant al so accuses BLMof being dilatory in applying for pernanent
conversion of the water rights, and inpliedly accuses BBMof bad faith in intending to
continue irrigation. (SRat 8-9.) The Board does not find evidence of this.

pel  ant has charged BLMw th a | ack of consideration of a potential habitat
for Rocky Mbuntai n Bighorn sheep, in violation of the miltiple use
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nanagenent nandate in the Federal Land Policy and Mainagenent Act of 1976, 43 US C
§ 1732 (1994). The DR (RW detailed a plan for donestic sheep grazing, instead of the
reintroduction of bighorns. Appellant considers the CR CRWP expl anation i nadequat e:

[Qne of the limting factors for bighorn sheep in any analysis is
the presence of exotic or donestic sheep. At the present tine, and
for the foreseeable future, there are donestic sheep grazing private
lands i nmedi atel y adj acent to the Sutton Mwuntain bl ock. These
donesti c sheep are | ess than seven mles fromany point on Sutton
Muntai n.  As such, the likelihood that donestic and any

rei ntroduced bi ghorn sheep woul d cone i n physical contact is high,
greatly increasing the risk of disease transmssion.

(CRARW at 41.) This Board finds it reasonable for BLMto decline serious

consi derati on of bighorn reintroduction as |ong as donestic sheep graze on near by
private land. BLMnoted that the Sutton Mwuntain area was historically inhabited by
Gl ifornia bighorn sheep and not by the Rocky Mbuntai n bi ghorn subspeci es. BLM has
al so added on appeal that the CR CRWP does not preclude future bi ghorn reintroduction
i f nei ghboring | andowners decide not to rai se donestic sheep, which has happened in
another area on the lower John Day Rver. (BLMResponse to SCRat 17.)

[2] This Board has held that BLMresource nanagenent pl anni ng i npl enent ati on
decisions wll be uphel d on appeal where such deci sions are based on an eval uati on of
the environnental inpacts sufficient to support an inforned judgnent. Defenders of
Widlife, 79 IBLA 62 (1984); SOCATS (Oh Reconsideration), 72 1BLA 9 (1983).

Review of the CRW EA the DR CGRW and ot her supporting docunents in this
record establishes that BLBMclearly set forth available alternatives. This record
reflects careful consideration and a thorough examnation of reasonabl e al ternati ves.

Appel I ant has not established error in BLMs inpl enentati on deci si ons
regarding water rights and irrigation, or its decision not to reintroduce bi ghorn
sheep to Sutton Mountain at this tine. Appellant's prinary argunents appear to
represent differences of opinion wth BLMas to the proper timng of changes in water
use. Such differences of opinion are insufficient to overcone BLMs determnations
when there is anpl e support in the record. See Qurtin Mtchell, 82 IBLA 275 (1984).

Resour ce managenent pl anni ng i npl enentati on decisions wll be affirned on
appeal where such deci sions are based on an EA which refl ects an eval uation of
reasonabl e alternatives and is sufficient to support inforned judgnent. Such
determnations nay not be overcone by nere differences of opinion. Such decisions
w il be affirnmed where the record shows the decision to be a reasoned anal ysis of the
facts invol ved, nmade wth due regard for the public interest, and no reason for
disturbing the decision is shown on appeal. An appel |l ant has the burden of show ng
error
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in the chal |l enged deci sion and supporting its allegations wth evidence denonstrating
error. nclusory allegations of error or differences of opinion, standing al one, do
not suffice.

It appears that Appellant and BLMhave simlar long termgoal s and concerns.
Their prinary dispute is over the timng of changes in water use. BLMhas presented a
reasonabl e expl anation for the delay in ultinate inpl enentati on of the instreamwater
augnent ati on, which BLMcoul d not acconplish if it lost the water rights.

Therefore, pursuant to the authority del egated to the Board of Land Appeal s
by the Secretary of the Interior, 43 CF. R § 4.1, the decision appeal ed fromis
affirned.

Janes P. Terry
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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