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Editor's Note: Reconsideration denied by Order dated Sept. 27, 2000) ;
appeal filed, Civ. No. 00-2785-1IC (W.D. IA); reversed and remanded,
(Nov. 1, 2002).

MRPHY EXPLARATI ON AND PRIDUCTI AN Q2O
MB L EXPLARATI AN AND PR NG U S INC

| BLA 95-442, 95-508, 97-33, Deci ded March 5, 1999
98-224, 98-225, 98-226

(onsol i dat ed appeal s fromdeci sions of the Associate Orector,
Mneral s Managenent Service, affirmng the denial of requests for
transportation al | onance and assessing additional royalties for inproper
transportation deductions for gas produced on | eases nai ntai ned under
section 6 of the Quter Gntinental Shelf Lands Act. MG 93-0476-CCS ME
93-0993- ACS, MV 95-0106- %G MVE-95-0220- ACS, MVE 95- 0462- OCS, MVB- 92-
0493- GCs,

A firned.

1. QI and Gas Leases: Royalties: General ly--Quter
Qntinental Shelf Lands Act: State Leases: Generally

The hol der of oil and gas | eases i ssued on state

| ease forns for lands on the Quter Gontinental Shel f
by the Sate of Loui siana and nai ntai ned under sec. 6
of the Quter Gontinental Shelf Lands Act nust pay
royalties in accordance wth the provisions of the
original Sate |l eases. Were the | eases were i ssued on
the 1942 Loui siana Sate | ease form whi ch provi des
that the | essee shall pay to the | essor suns free of
expense, equal to the value at the well of one-eighth
of all gas produced and saved or utilized, and further
provides that no gathering or other charges shal |l be
chargeabl e to | essor, the lessee is not permtted to
deduct transportation al |l onances fromthe anmount on
which royalty i s cal cul at ed.

APPEARANCES.  George J. Donas, Esqg., and Jonathan A Hunter, Esq.,

New Q| eans, Louisiana, for Mirphy Exploration & Production Conpany;
Deborah Bahn Hagl und, Esqg., Dallas, Texas, for Mbil Exploration &
Producing US Inc.; Peter J. Schaunberg, Esg., Howard W Chal ker, Esg.,
and Geoffrey Heath, Esq., Gfice of the Solicitor, Washington, DC, for
the Mneral s Managenent Servi ce.
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(PN QN BY ADM N STRATI \VE JUDEE PR GE

These are appeal s 1/ fromdeci sions of the Associate Drector and
Acting Associate Drector for Policy and Managenent | nprovenent, Mneral s
Managenent Service (MB). 2/ Murphy Expl oration and Producti on Gonpany
(Mirphy) appeal s froma Decision dated February 3, 1995 (M 93-0476- OCS),
and assi gned docket nunber |BLA 95-442. Mbbil Exploration and Produci ng
US Inc. (Mbil) appeal s five decisions. These are a February 28, 1995,
Deci si on (MVB-93-0993- ACS), docketed as | BLA 95-508; three Decisions of the
Acting Associate Drector dated My 9, 1996, docketed as | BLA 97-33 (M&
95-0106- G, |BLA 98-224 (MVE 95-0220-OCS), and | BLA 98-225 (M- 95- 0462-
QCS); and the Decision of the Associate Orector dated My 23, 1996 (M&
92-0493- A5, docketed as IBLA 98-226. Al of these appeal s invol ve
orders denying requests for transportation al |l onances for certain | eases
val i dated under section 6 of the Quter Gontinental Shelf Lands Act (GCSLA),
43 US C 8 1335 (1994), and assessing additional royalties. Before this
Board, Murphy filed a Suppl enental Statenent of Reasons (SSOR, which
Mbbi | adopted as its own in I BLA 95508 (M& 93-0993-CCS). Mbil al so
request ed consol i dation of |BLA 95-442 and | BLA 95-508, and by Qder dated
Septener 12, 1995, the request was granted. 3/ Because the issues raised
in | BLA 97-33, |BLA 98-224, |BLA 98-225, and | BLA 98-226 are the sane as
those stated in | BLA 95-442 and | BLA 95-508, Mbbil noved for consolidation
of all the appeals on July 18, 1996. 4/ That request is granted.

1/ Four of Mbil's five appeals originally were docketed toget her and
assi gned docket nunber 1BLA 97-33. Three of those appeal s were | ater
re-docket ed separately and assi gned docket nunbers | BLA 98-224, 98- 225,
and 98- 226.

2/ For convenience, we wll not distinguish between the Acting Associ at e
Drector and the Associate Orector.

3/ The sane order suspended consideration of those appeal s pending a
decision by the Gourt of Appeals for the Ffth Arcuit in OXY WBA Inc. V.
Babbitt, No. 95-31047. That court issued its decision on Sept. 8, 1997,
122 F. 3d 251, vacating the district court's decisionin OXY USA Inc. V.
Babbitt, dvil Action No. 93-1186-LC (WD La.), and renandi ng the case
for entry of judgnent dismssing Gount 111 of the conplaint wth
prejudice. Qounts | and Il had been settled by the parties. (Appellants'
Satus Report to IBLAfiled Nov. 10, 1997, at 2.) The district court had
issued an interlocutory ruling on Dec. 1, 1994, denying OXY's notion for
partial summary judgnent and granting the Governnent's notion for summary
judgnent (Ruling). Inits notion, OXY sought a declaratory ruling that
the Departnent' s concl usion that transportati on costs are not permtted
under the 1942 |ease formis arbitrary and capricious and not otherw se in
accordance wth law (Gunt 111 in the conplaint). V& further note that
Murphy incorporated the allegations in OXY's conplaint inits SSRfiled
wth the Board. Accordingly, the nmatter is nowripe for decision.

4/ MV purported to approve Mbil's request to consolidate the appeal s
in1BLA 97-33, 1BLA 98-224, and I BLA 98-225 wth IBLA 95-508. This it
could not do, since this Board had assuned j uri sdiction over |BLA 95-508.
(Attachnent 2 to Appellants' Status Report filed Nov. 10, 1997, at 2, n.1.)
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The Associate Orector's Decision in | BLA 95-442 (MVE 93-0476- A0S
deni ed Mirphy' s appeal of a Septenber 8, 1993, decision by the MVb Royalty
Managenent Program (RMP) assessing additional royalties of $5,954.84 for
i nproperly deducting transportation costs fromthe royalty val ue of gas
sold from1l section 6 | eases during the nonths of February and March 1992.
The RW al so directed Mirphy in the future to val ue production for royalty
pur poses w thout deducting transportation costs.

The February 28, 1995, Decision in | BLA 95-508 (MVE& 93-0993- A0S
uphel d a January 22, 1993, denial by the RW s Val uati on and & andards
Dvision of Mbil's request for transportation all onances for a nunber of
| eases, including 10 section 6 |l eases. (Enclosure 3 to RW s January 22,
1993, denial.) The renmaining three MV Deci sions appeal ed by Mbi |
simlarly upheld orders disallowng a transportation deduction for natural
gas fromsection 6 | eases. Mre specifically, the My 9, 1996, M&
decision in I BLA 97-33 (MV& 95-0106- (8G uphel d a January 12, 1995, MB
order disallowng $197,048.48 in transportation deductions for natural gas
(bil'l for collection ABIL 01530054). 5/

The second of the Associate Drector's May 9, 1996, Decisions
appears in | BLA 98-224 (MV&95-0220-CS), and it affirned an order of
the F nancial Gonpliance Branch dated February 27, 1995, whi ch assessed
Mobi | $7,904.54 (ABIL 02530056) in additional royalties attributable to
deductions Mbil had taken for the costs of transporting gas produced on
a section 6 | ease. 6/

The third My 9, 1996, Decision issued by the Associate Drector (M&
95- 0462- 2S5 was docketed as | BLA 98-225. It affirned an RW bil |l of
col | ection dated June 6, 1995, assessing Mbil $4,852. 46 (AB L 05530016) in

5/ The M6 order of Jan. 12, 1995, concerned two bills for collection,
ABI L 01530053 and ABI L 01530054. However, a Sept. 19, 1995, nenorandum
fromthe Chief, FHnancial Gonpliance Branch, MM to the (hief, Appeals
Dvision, MB stated that AB L 01530053 had been resol ved when Mbi |
submtted a corrected FormM& 2014. Therefore, that order and the
correspondi ng appeal to the Associate Drector were closed. Inregard to
ABI L 01530054, the Sept. 19, 1995, nenorandumstated that Mbil had
submtted a corrected FormM& 2014 for parts of the ABIL and woul d be
submtting another corrected Formfor other lines inthe ABIL. The only
part of the Jan. 12, 1995, order thus left in dispute involves |ines 235
470 and 472-481 relating to gas transportation al | onances of $197, 048. 48
for 1990 on section 6 | eases, and accordingly, the Associate Drector's
Decision dealt only wth the propriety of those al | owances.

6/ The Feb. 27, 1995, order involved two bills, AB L 02530055 and
02530056, but all issues in ABIL 02530055 were resol ved prior to the
Associate Drector's Decision. Mbil and MVB al so resol ved all of the
issues in AB L 02530056, except those related to gas transportation

al  onances on section 6 leases in lines 93 to 119, for the period January
through My 1991. Thus, the only issue before the Associate Orector was
that of the permssibility of deductions for transportation costs for
section 6 | eases.
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additional royalties because of deductions Mbil had taken for the costs
of transporting gas produced on certain section 6 | eases for Noveniber 1994.

The May 23, 1996, Decision in | BLA 98-226 (MG 92-0493-QCS) affirned
a Septenber 29, 1992, order issued by the RWP directing Mbil to pay
$91,633.75 in additional royalties for gas. 7/

Al of the | eases involved in these appeal s were issued by the
Sate of Louisiana (Sate) onits 1942 | ease formprior to enactnent of
the QCSLA on August 7, 1953. W<th the enactnent of the GCIA Qongress
provided that the OCS | ands were subject only to Federal leasing. In
addi tion, however, existing state | eases issued by the Sate prior to
August 7, 1953, were to be nmai ntai ned as Federal |eases pursuant to
section 6 of the QCIA 43 US C § 1335 (1994), and hence these are
referred to as section 6 | eases. See generally Sonat Exploration @., 105
IBLA 97, 99 (1988). Section 6(b) of the GCILA provides that the original
royalty provisions of state-issued | eases validated under section 6(a)
continue to govern. 43 USC 8 1335(b) (1994). The regul ations
i npl enenting section 6 provide, in relevant part, that the royalty
provi sions of |eases naintai ned under section 6 "shall continue in effect,
and, in the event of any conflict or inconsistency, shall take precedence
over these regulations.” 30 CF. R § 256. 79.

The MVB Decisions here at issue held that the 1942 | ease provi si ons
expressly prohibit the deduction of costs associated wth the
transportation of oil or gas to the purchaser for purposes of conputing the
royalties due under a section 6 |ease. 8 The Decisions found further
support in language in the 1942 | ease formthat provides that "no gathering
or other charges are nade chargeabl e to lessor” in cal culating royalties
due on natural gas. In reaching these conclusions the Associate O rector
relied on this Board s decision in Exxon Gnpany, US A, 118 IBLA 30
(1991), and its Oder in OXY UBAInc., IBLA89-14 (Ct. 19, 1992),
affirmng M interpretation of the 1942 |ease, as well as a Federal
district court ruling that the Board' s Qder in OXY LBA Inc., supra, was
rational |y supported. OKY UBA Inc. v. Babbitt, CA No. 93-1186-LC (WD
La., Dec. 1,

7/ The Sept. 29, 1992, order originally concerned | arger anounts, but
parts of the bill were resol ved pursuant to a gl obal Gonprom se and
Settlenent Agreenent dated Sept. 25, 1995, between MVB and Mobil QO
Qorporation and various subsidiaries. The only issue renaining fromthe
Sept. 29, 1992, order to be decided by the Associate Drector was the
direction to pay $91, 633.75 for inproper deductions of gas transportation
costs for section 6 | eases. (My 23, 1996, Decision at 2.)

8/ Section 8 of the OCIA 43 US C § 1337 (1994), authorizes the
Secretary to issue mneral |eases for any subnerged | ands of the Quter
Qntinental Shelf not covered by | eases neeting the requirenents of
section 6. The Feb. 3, 1995, Decision at issue in | BLA 95-442 correctly
acknow edged that section 8 | eases are entitled to transportation cost

al | onances pursuant to Departnental regul ations.
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1994). 9/ The issue on appeal therefore is whether MVB correctly deci ded
that the terns of the 1942 Louisiana Sate | ease formprecl ude gas
transportation deductions fromroyalty basis.

The followng terns fromthe 1942 Loui si ana | ease form10/ govern
paynent of royalties and are at the center of this dispute:

Should * * * gas * * * be produced in payi ng quantities
on the premses hereunder, then the said | essee shall deliver to
| essor as royalty, free of expense:

ne-eighth (1/8) of all oil produced and saved, includi ng
distillate or other |iquid hydrocarbons, delivery of said oil to
be understood as nade when sane has been recei ved by the first
purchaser thereof. Q lessee nay, inlieu of said oil delivery,
and at its option, pay to | essor suns equal to the val ue thereof
on the premses; provided no deductions or charges shal |l be nade
for gathering or transporting said oil to the purchaser thereof,
or loading termnal, nor shall any deducti ons what soever be nade
chargeabl e to | essor; * * *,

(ne-eighth (1/8) of all gas produced and saved or utilized,
delivery of said gas to be understood as nade when sane has been
received by the first purchaser thereof. QO lessee nay inlieu
of said gas delivery, and at its option, pay to |lessor suns equal
to the value thereof at the well, provided no gathering or other
charges are nade chargeabl e to | essor; provided further that the
price paid |l essor for said gas shall not be | ess than the average
price then current for gas of |ike character or quality delivered
to the pipe line purchaser in that field.

(Enphasi s added. )

Appel | ants recogni ze that this Board has previously hel d i n Exxon
Gonpany, US A, supra, and OKXY UBA Inc., supra, that gas transportation
costs under the 1942 Loui siana Sate | ease formare not deductible. They
argue that when all of the relevant facts are considered, however, the only
concl usion that can be reached is that the Sate has consistently all oned
deduction of gas transportation charges under the 1942 | ease formand t hat
MBS nust defer to that interpretation. (SSCRat 15-20.) A though
Appel | ants contend ot herw se, we are here presented wth virtually the sane

9/ The district court's conclusion was stated inits Dec. 1, 1994, Ruling,
nore fully described in n. 3, ante.

10/ The record contai ns copies of three | eases, one of which was
submtted nerely as a representative exanple. (Appellants' Response to
MB Answer at 4, n.1.) Athoughit is not clear that the other tw are
the | eases under which Appel lants actual |y operate, it is apparent that
they are issued on the 1942 S ate | ease form
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argunents and evi dence we consi dered in Exxon and OXY. V¢ therefore nust
deci de whether we agree wth Appel |l ants' assertions that those cases were
based on inconpl ete records (SSAR at 15-16) and thus wongly deci ded (SSCR
at 16-18), such that the Board shoul d reconsi der and reverse those rulings.

Appel lants contend that the Sate has not consistently disallowed
gas transportation costs under the 1942 form arguing that the Sate in
fact has consistently allowed gas transportation costs to be deducted
under the 1942 form (SSORat 16, 18-20.) |In support of this view
they have submtted a copy of the Septenber 8, 1966, Resol ution adopt ed
by the Louisiana Sate Mneral Board (LSMB). 11/ (Ex. Bto SSCOR) The
1966 Resol ution approved guidelines for cal culating royal ties due under
various state |l ease forns, including the 1942 form Appellants argue
that the guidelines in this Resol ution recogni zed the deductibility of
gas transportation costs in certain circunstances for production from
| eases subject to the 1942 lease form (SSCRat 8.) |In particular,
Appel lants refer to section 4.7 of the guidelines, titled Transm ssi on
costs, which states that transmssion costs "nay be allowed if the facts
of any particular case * * * disclose that such costs are extraordi nary
innature and are necessary to obtain a narket for the production in
guestion.” (Ex. Bto SSCR sec. 4.7.)

¢ consi dered the 1966 | ease formin Exxon Gonpany, US A, supra, and
we considered the article by Assistant Louisiana Aitorney General Janes E
Phillips, Jr., titled The 1966 S ate Lease Form 14 Mneral Law Institute 3
(1967), which discussed the changes in the 1966 | ease form as conpared
tothe 1962 form |In that appeal, Exxon argued that in anending the 1966
| ease formto permt the deduction of the costs of conpressing gas at a
point in or adjacent to the field fromwhich it was produced, and by
providing that transportation costs for gas were to be treated the sane as
those for oil, the LSVB determned that transportation costs were to be
allowed. Ve rejected Exxon's contentions and concl uded:

The adoption of a new formin 1966 contai ni ng substantially
different |anguage than that contained in the 1942 | ease form
cannot be presuned to have superseded the plain, contrary terns
of the 1942 form [dtation omtted.] Wiile LSVMB mght have
resol ved a troubl esone question [whether the costs of conpressing
gas were deductible] by anending the 1966 form there is no
indication that it did soin away which retroactively altered
the terns of the 1942 form whi ch presented no anbi guity.

[ Foot not e

11/ The LSMBis the entity responsible for drafting | ease terns, ensuring
conpl i ance wth such terns, determning various matters relating to |and,
and for admnistering those leases on its behalf. 30 La. Rev. Sat. Amn.
88 129(a) and 131 (Wést Supp. 1999). As we noted in Exxon Gonpany, US A,
supra at 34, it has reviewed and approved al| bonuses, rentals, and
royalties due under Sate | eases.
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omtted.] Appellant has not alluded to any | eases issued on the
1942 formwhere the Sate renai ns as | essor and where
transportation deductions have been al | oned.

Exxon Gonpany, US A, supra at 35-36 (citation omtted).

W do not share the view of section 4.7 urged by Appel lants. In our
opinion, it states an exception to the rule, which is that transportation
deductions generally are not allowed. As section 4.7 of the 1966
guidelines clearly states, to obtain an al |l onance for transportati on costs,
alessee in a particular case nust denonstrate to the LSMB that such costs
are (1) extraordinary and (2) were necessary to obtain a narket for the
production. It thus appears that ordinary transportati on costs woul d not
be deductible in any event. Assuming a | essee al |l eges extraordi nary costs,
it then nust be shown that such costs were necessitated by the |lack of a
narket in or near the field, because whether a deduction is to be all owned
apparently is to be decided on a case-by-case basis. Accordingly, we agree
wth MB that the 1966 Resol ution does not showthat the Sate has
consi stently granted transportation costs under the 1942 | ease form

Appel | ants al so have submtted a January 6, 1992, letter to Exxon
Qonpany, US A fromSandra Bailey (Bailey letter), the Acting Drector
of the dfice of Mnera Incone of the LSMB, which was before us in OXY.
(Ex. Cto SSAR) That letter stated that reasonabl e transportation charges
are deductible, and specifically, that "[t]ransportation is allowabl e from
the field boundary to a point of delivery outside the field." In OXY, we
observed that the letter did not appear to be an officia decision of the
LSWB, and noted that even if it could be terned such, it would constitute a
reversal of position that woul d di mni sh the deference we ot herw se woul d
accord decisions of the LSVB. (Qtober 19, 1992, Qder in OXY WBA Inc.,
at 4.) Appellants woul d overcone our reservation by pointing to
interrogatories propounded to the Sate in Texaco, Inc. v. Louisiana Land &
Exploration ., (Texaco, Inc.) CA No. 88-998 (MD La.). In particular,
Appel | ants have provided the fol l ow ng excerpt fromBailey' s response to
Interrogatory No. 4(a), wherein it was stated that

Loui siana courts * * * have interpreted simlar |anguage [to

the 1942 | ease forn} to nean that, while a | essee may not deduct
ordinary production and ot her expenses, he may, when transporting
gas to a narket outside the field, deduct a reasonabl e sumfor
transportation fromthe field to an appropriate delivery poi nt
outside the field, as well as the reasonabl e cost of conpression
to overcone line pressure in a purchaser's pipeline. Inlight of
the applicable jurisprudence, the Sate al |l ows reasonabl e
transportation and conpressi on charges, to the extent required by
the jurisprudence and substantiated by the | essees, for all gas
extracted under |eases using the 1942 Form

(SSCRat 9, Ex. Dto SSCRat 18 - 19 (footnote omtted).)
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Appel lants argue that the Bailey letter is an authoritative
articulation of the Sate's position, and that this is established by the
Sate's interrogatory answers as verified by Bailey in her capacity as an
agent for the Sate. (SSORat 11-19.) Appellants thus submt that the
1966 Resol ution, the January 1992 Bailey letter to Exxon, and the Sate's
answers to interrogatories, taken together, showthat the Sate
consi stently has recogni zed the deductibility of gas transportati on costs
under the 1942 lease form (SSORat 19.) Wth respect to the discovery in
the Texaco litigation, we note that Bailey was asked to state the
interpretation of several |ease terns, including "free of expense" and
"value at the well."” Ve believe it would be hel pful to set out Bailey's
answer nore fully: 12/

4(a) The leases identified in subpart (a) of
Interrogatory No. 4 are |eases on the 1942 Form The | anguage
"free of expense" appears in that formin the general royalty
clause applicable to "* * * oil, gas and/or other |iquid hydro-
carbon mneral to be produced in paying quantities on the
premses.” This response is limted solely to the application
and interpretation of the quoted |anguage to natural gas. * * *

The gas royalty clause in the 1942 Formfurther provides
that a | essee nay pay "suns equal to the value thereof at the

well . . . provided no gathering or other charges are nade
chargeabl e to the lessor[.]" Taken together, these two clauses C
"free of expense” and "suns . . . [equal to the val ue thereof

at the well, provided no gathering or other charges are nade]
chargeable to the lessor” C nean that a | essee nay not deduct
fromroyalties any costs whatsoever. Louisiana courts, however,
have interpreted simlar |anguage to nean that, while a | essee
nay not deduct ordinary production and ot her expenses, he nay,
when transporting gas to a narket outside the field, deduct a
reasonabl e sumfor transportation fromthe field to an
appropriate delivery point outside the field, as well as the
reasonabl e cost of conpression * * *,

(EX. Dto SR (enphasi s added). )

Bailey's response puts to rest at |east one of Appellants'
contentions in these appeals, and that is the question of what the Sate
intended and neant by the | anguage discussed. As to whether Bailey' s
response al so

12/ W note that the Sate's answers expressly were nade subject to
general objections as well as those stated wthin the answer, but that
those general objections were not provided, characterized or sunmarized by
Appel lants. Ve are, of course, well aware of the skill and care wth which
di scovery requests and responses are crafted, and we are not unmndful that
inthe course of litigation an answer nay be shown to have a significant
context, dinension or nuance not evident fromthe witten response itself.
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establishes the Sate's consistent interpretation of the 1942 | ease formso
as to allowdeduction of transportation costs, however, we conclude that it
does not. n the contrary, accepting Bailey' s discovery response at face
value, it establishes that, at sone point intine not identified by Bailey
or Appellants, the Gfice of Mneral Resources began to yield to | ocal
decisional lawwhich interpreted phrases that were "simlar” to "free of
expense” and royalty "suns equal to the val ue thereof at the well, provided
no gathering or other charges are nade chargeable to the lessor” to allowa
deduction for transportation costs, notw thstanding the neaning and resul t
the Sate intended to achi eve by the quoted contract terns. V¢ do not know
when the case | awto which Bail ey al | udes devel oped, and we do not know
whet her and to what extent the interpretation inposed by Sate courts nay
have been applied in individual cases, but she certainly did not aver that
the Sate never had prohibited transportati on deducti ons under the 1942
lease form |In that regard, we note that the cases cited by Appel lants
concern private parties and private | ease contracts, and they have not
provided any data or other cases or an official pronouncenent that
specifically and directly describes the nanner in which the Sate has
actual |y responded to Sate court deci sions.

That the Sate intended that no transportati on deducti on was to
be al | oned under the 1942 | ease formis further evidenced by Resol utions
issued by the LSWB on July 16, 1959, and My 13, 1965, which we di scussed
in Exxon Gonpany, US A, supra. Appellants assert that the Board
erroneousl y relied upon the two LSMB Resol uti ons, because neither is
relevant. (SSORat 19.) Wiile Appell ants acknow edge that the 1959
Resol ution plainly stated that no deducti ons were al | owabl e under the 1942
| ease (SSOR at 17), they contend that the LSMB never enforced the 1959
Resol ution, and that the | ack of enforcenent is confirned by the Phillips
Paper, inwhich it was stated that "[n]o affirnative acti on was taken by
the board to enforce its [July 16, 1959,] resolution.” (SSCRat 17, Ex. F
to SSIRat 7.) Accepting Phillips' statenent at face value, we decline to
pl ace officia inaction on the sane footing as a duly i ssued decl arati on
of the official viewand policy of the LSMB . David A dtlitz, 95 IBLA
221, 224 (1987), conpare wth 43 CF. R 8§ 1810.3(a) and (b). As we have
observed, as an evidentiary matter, Appellants have not provi ded any cases,
data or affidavits fromindividual |essees or Sate officia s show ng that
| essees under the 1942 formactual |y were al |l oned transportation deducti ons
on a consistent and routine basis at any tine. Accordingly, we find little
nerit to this argunent.

Appel lants deal with the 1965 Resol ution by noting that by its terns
it was limted to the valuation of oil for royalty purposes, specifically
providing that transportation costs were not deductible for oil, whereas
there is no such specific prohibition agai nst gas transportation costs.
(SSXRat 10-12.) According to Appellants, the proper context for the 1965
Resolution is the fact that the oil royalty clause of the 1942 | ease form
expressly prohibited transportation deductions, whereas the gas royalty
clause did not. (SSORat 17-18.) S nce the Resolution did not pertainto
gas, Appellants argue, the Board was wong to rely on the My 1965
Resol ution in deciding Exxon Gnpany, US A, supra, in which we consi dered
and
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rej ected a conponent of this argunent, declining to specul ate why the 1942
gas royalty clause does not mirror the oil royalty cl ause:

(ne coul d entertain a nunber of specul ati ons as to why
the drafters of the gas royalty clause in the 1942 | ease did
not include reference to "transportation.” W& are not aware
that this omssion has been the subject of judicia or
admni strative opinion at the Sate level. Wthout proof that
the intent behind the language in this clause was to all ow
deductions for transportation costs, surmses concerning the
significance of this omssion renain purely specul ative and do
not persuade us to ignore the plain neaning of the 1942 | ease
t er ns.

Exxon Gnpany, US A, supra at 36.

It is not clear whether Appellants intend to suggest that the 1965
Resol ution's prohi bition against all ow ng transportation deductions in
conputing oil royalties is proof that the prohibition stated in the oil
royalty clause of the 1942 | ease was intended to be limted only to oil.
(SSORat 17-18, 25-26.) However, to the extent Appellants do intend to
advance such a nuance for the 1965 Resol ution and the 1942 | ease form we
find no objective basis for accepting the suggestion as anything nore than
specul ation. Mreover, the argunent is undermned by the fact that the
1965 Resol ution clearly recites that the 1959 Resol ution pertained to oil
and gas. V¢ were not persuaded in Exxon Gnpany, US A and we are not
persuaded now that the failure to draft identical oil and gas royalty
cl auses shoul d negate the sense and purpose of the | ease form consi dered
as a whol e, the 1959 Resol ution, or the acknow edgnent w thin the 1965
Resol ution that the 1959 Resol ution "prohibit[ed] the deduction of charges
of any kind fromroyalties on oil and gas delivered to the Sate [enphasis
added. "

Appel lants further submt that the Board recogni zed i n Exxon Gonpany,
USA and XY USA Inc. that the Departnent of the Interior shoul d defer
tothe Sate's own interpretation of its |ease formso long as that
interpretation has been consistent. (SSCRat 15.) Because they naintain
that the Sate has consistently al |l oned the deducti on of gas transportation
costs, Appellants assert that there is no need to i ndependently anal yze the
| ease language. They argue that even if anal ysis is necessary, they shoul d
prevail. Appellants assert that the gas royalty clause expressly provides
that gas royalties are owed on the value of the gas produced "at the well"
and that at the tine the 1942 | ease formwas drafted, Louisiana case | aw
permtted | essees to deduct transportation costs fromtheir royalty
paynents as a post-production cost. (SSCRat 21-22, 25.) Heeland v. Sun
al ®@., 277 F.2d 154 (5th dr.), cert. denied, 364 US 826 (1960); Sartor
v. Lhited Gas Public Service @., 84 F. 2d 436 (5th dr. 1936); Merritt v.
Sout hwestern Hectric Power ., 499 So.2d 210 (La. App. 2nd dr. 1986);
Sartor v. Lhited Garbon ., 163 So. 103 (La. 1935); and Véll v. lhited
Gas Public Service ., 152 So. 561 (La. 1934), are cited in support.
However, these cases all concern private parties and | eases. MB
articul ates
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a different construction of the term one that is nore harnoni ous wth the
| ease as a whol e and wth subsequent official pronouncenents about the 1942
| ease form

[When gas is actual |y delivered to the | essor to satisfy the
royalty obligation, royalty is due on all gas "produced and saved
or utilized." This clause further states that in lieu of
delivery, when royalty is paidin value, it nust be paid on the
"value thereof." The term"val ue thereof" refers back to all gas
produced and saved or utilized, which nust be delivered to | essor
"free of expense." It follows that to reflect value, the royalty
paynent nust al so be free of expense.

(Answer at 5.) Thus, as the Board has said previously, the 1942 | ease form
represents an instance in which the parties elected to provide for a
royalty obligation different froma standard "narket val ue" |ease by whi ch
royalty basis is conputed at the well wthout the "added val ue" of
transportation costs. Exxon Gonpany, US A, supra at 36-37. Accord
Merritt v. Southwestern Hectric Power ., supra at 214; Sartor v. lhited
Garbon ., supra at 105.

Appel lants al so challenge this Board' s interpretation of the gas
royalty clause | anguage that states that no "gathering or other charges"
shoul d be charged to the I essor. They contend that Louisiana authorities
have nade it clear that the term"gathering" is limted to activities in the
field at or near the well, and does not include the cost of transportation
of production anay fromthe field to a distant point of sale. (SSR at
22-25.) \Weégnan v. CGentral Transmission, Inc., 499 So. 2nd 436 (La. App. 2nd
dr. 1986), and Sartor v. Lhited Garbon @., supra, 13/ are cited as
authority for the proposition that "gathering" refers only to well head and
in-field novenent of production (SSORat 23), to which we in general have no
obj ection. See Kerr-MGe Gorp., 147 IBLA 277 (1999). To explain the
di sjunctive phrase "or other charges,” however, Appellants invoke a
principle of construction, e usdemgeneris, to naintain that because the
scope of the term"gathering" is limted to well head and in-field
activities, the subsequent |anguage "or other charges" nust be simlarly
limted. dting Hie Hdge Lunber &. v. Railroad Lands ., 91 So. 676,
677 (La. 1922), they assert that Louisiana case |lawas it existed when the
1942 | ease formwas drafted woul d have construed the phrase "or ot her
charges"” as limted to charges "of a character simlar to" charges
enconpassed by the nore specific term"gathering.” (SSRat 23-25.) In
that case, the disputed clause was a reservation of the right to "iron,
coal, and other mnerals,” the issue bei ng whether "and other mneral s"
included oil and gas rights or only "solids or mnerals in place, requiring
mning for their renoval instead of drilling." Hiie Hdge Lunier (., supra
at 677.

13/ Appellants inadvertent!ly conii ned the caption to, and citation of,
Sartor v. Lhited Gas Public Service ., supra, and Sartor v. Lhited Garbon
., supra. Ve assune the intended citation was to the latter case.
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Applying the rule of ejusdemgeneris, Appellants contend "or other
charges” woul d include in-field netering and separation costs, for
exanpl e, but woul d not include costs incurred to nove production beyond the
field because those charges are not "of a character simlar to" gathering.
(SSIRat 24-25.) Ve think the better anal ysis of the proper application
of e usdemgeneris is presented by MBin its Answer at 8-11, and we concur
wth the additional authorities there cited to the effect that the whol e
contract is to be considered when di scerning the neaning of its parts to
determne the intent of the parties thereto. Mreover, ejusdemgeneris is
not a substantive rule of law and it cannot negate an intention that is
clear, Phillips v. Huston National Bank, Houston, Tex., 108 F. 2d 934, 936
(5th dr. 1940), nor is it to be applied to the exclusion of other rules
of construction or to defeat the purpose of the contract as illumnated by
the contract when considered as a whole. Vel lnore Gal Gorp. v. Patrick
Petroleum Gorp., 808 F. Supp. 529, 535-36 (WD Va. 1992).

Appel | ants nonet hel ess argue that their interpretation is buttressed
by the reference to the "value at the well" as the basis for conputing
the mninumroyalty. It is contended that "value at the well" is
nodi fied by the subsequent requirenent that the price for gas shall not be
less than prices paid in conparable sales inthe field (SSRat 25.)
Appel | ants concl ude that this | anguage "represents an attenpt by the Sate
toclarify that transportation deductions would be limted to deductions
for those costs incurred in noving gas outside of the field |If the Sate
had i ntended otherw se, it hardly woul d have defined the ' mni numval ue'
according to the in-field price." (SSORat 25.) V¢ see no reason to
assune or specul ate that the | anguage neans any nore or |less than what is
pl ainly conveyed by the words thensel ves C that is, that the | ease term
nerel y establishes the floor bel owwhich the val ue of gas for purposes of
calculating royalty may not fall.

Appel l ants next argue that theirs is the interpretation of the party
which drafted the lease, i.e., the Sate, and insist that it is the intent
of the contracting parties that should be dispositive. (SSCRat 26.) In
support of this claim Appellants again rai se the Septenber 8, 1966, LSVB
Resol ution, which differentiated between nondeductible "field gathering
costs" and deductible "transmssion costs,” and note that the January 1992
Bailey letter to BExxon simlarly draws a distinction between the two types
of charges. (SSRat 26.) They again point to the absence of an express
prohi biti on agai nst transportation deductions in the gas royalty clause
as proof that none was intended. (SSORat 26.) Believing they have thus
denonstrated that the Sate interprets the 1942 | ease formas
prohi biting only deductions for in-field costs, Appellants insist that MB
cannot inpose a contrary interpretation. (SSORat 27.)

Ve think that this claimis well beyond what Appel | ants' evi dence
shows, for the reasons stated i n addressi ng each docunent and ar gunent .
Appel  ants have argued wth sone tenacity that deductions for
transportation costs are permtted under the 1942 | ease, and that such
deductions have been allowed for three reasons: the |lease terns provide
for it,
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official Sate pronouncenents confirmtheir interpretation of the |ease,
and ot her | essees under other |eases are allowed to do so. Mewed in the
light nost favorable to Appellants' position, however, their argunents
cannot be sustained on the record presented. Ve previously held that the

| ease terns, considering the | ease as a whol e, do not permt the clai ned
deduction, and we adhere to the opi nions expressed i n Exxon Gonpany,

USA, supra, and OXY UBA Inc., supra. Qur opinion is borne out by the

pl ai n | anguage of the LSVB Resol utions, which acknow edges that the Sate's
official interpretation of the lease terns, at least until 1966, was that
transportation deductions were not all owed under any circunstances. As we
have sai d, we see no reason to equate | ack of enforcenent wth the official
action of a body charged wth admnistering mneral |eases on behal f of

the Sate. Even if Louisiana state court decisions have required the LSVB
to allowtransportation deductions, it strains reason to insist that this
devel opnent is not a reversal of the position previously expressed in
formal pronouncenents in the LSMB Resol utions, and it requires us to take a
sonewhat shal | ow vi ew of the evidence as a whol e.

Appel lants' final contention is that | essees operating under section 8
| eases and section 6 | eases executed on state | ease forns other than the
1942 formare permtted to deduct transportation costs. It is argued that
ME interpretation contravenes the |egislative intent underlying section 6
of the OC3LA by placing | essees in a different economc position than they
woul d have enj oyed had val idation not occurred, and that the interpretation
is arbitrary and capricious and an abuse of discretion. (SSRat 15, 29.)
VW nust reject this argunent as well. That other | essees nay be bound by
other or different |ease terns furni shes no basis for concluding that MB
has acted arbitrarily and capriciously, or abused its discretion in
interpreting the | ease formto which Appellants are parties. The economc
position to be preserved under the QC3LA i s that whi ch exi sted on August 7,
1953. QGean Drilling & Exploration @. v. Lhited Sates, 600 F. 2d 1343,
1347 (@. d. 1979). n that date, |essees under the 1942 | ease formwere
not allowed to deduct transportation costs. Ve therefore find that MVB
interpretation of the lease is in accord wth the legislative intent of
the QCSLA

Appel lants have filed a reply brief which reiterates the argunents
advanced in the SSOR and di scussed above. To the extent not specifically
addressed, other argunents have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the Decisions
appeal ed fromare affirned.

T Bitt Price
Admni strative Judge
| concur:

WII A Trwn
Admni strative Judge
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